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TERRORISM (EXTRAORDINARY POWERS) BILL 2005 
Committee 

Resumed from 15 November.  The Deputy Chairman of Committees (Hon Graham Giffard) in the chair; Hon 
Jon Ford (Minister for Fisheries) in charge of the bill. 

Clause 5:  “Terrorist act”, meaning of -  
Progress was reported after the clause had been partly considered. 

Hon GEORGE CASH:  Yesterday when we were discussing clause 5, I asked the minister a question and he 
answered it in part.  I then commenced asking a second question but we ran out of time.  In fact, Hansard reports 
that at the beginning of my comments on the second issue, I said that the items in both subclause (3) and 
subclause (4) can be terrorist acts.  I said that in such a way that I was questioning the minister.  I recognise that 
the matters raised in subclause (4) are not to be terrorist acts.  That is where we got to yesterday.  Because I saw 
some shaking of heads, the minister decided that the committee would report progress and discuss the matter 
today.  I will put the question back to the minister and we can continue to discuss clause 5. 

Clause 5(2) states, in part - 
In this Act “terrorist act” means an act that - 

(a) is an act that falls within subsection (3) but not within subsection (4); 

Subclause (3) sets out specific instances that will constitute a terrorist act.  Subclause (4) states - 
An act falls within this subsection if it - 

(a) is advocacy, protest, dissent or industrial action; and  
(b) is not intended - 

(i) to cause a person’s death; 
(ii) to cause serious physical harm to a person; 
(iii) to endanger a person’s life, other than the life of the person doing the act;  
(iv) to create a serious risk to the health or safety of the public. 

Will the minister explain to me why subclause (4) is necessary within clause 5?  It clearly states that the matters 
listed in subclause (4) are not to be regarded as terrorist acts. 

Hon JON FORD:  I am advised that the reason subclause (4) is included is to retain consistency with the 
commonwealth Criminal Code in dealing with terrorism matters.  It is identical to that.  It is also identical to the 
definition within the Emergency Management Act 2005. 

Hon GEORGE CASH:  I understand the reason for consistency but I do not follow the logic.  I will progress 
the argument.  If someone commits an act of advocacy, protest, dissent or industrial action as set out in subclause 
(4), and that action causes the death of a person or causes serious physical harm to a person or any of the other 
matters listed in subclause (3), is it to be regarded as a terrorist act or not? 

Hon JON FORD:  No.  If it were an accidental death or it was accidental that serious physical harm was caused, 
that would not be a terrorist act.  There has to be an intent. 

Hon GEORGE CASH:  That is the point.  This is where there appears to be an inconsistency.  We have agreed 
that the matters listed in subclause (4) are not to be regarded as terrorist acts.  If there is a combination of 
subclauses (3) and (4) - that is, someone in an act of advocacy, protest, dissent or industrial action causes the 
death of a person or causes serious physical harm to a person - is it to be regarded as a terrorist act?  The minister 
has said no even when there is a combination of the two.  I am suggesting that, if that is the case, it appears that 
so long as a person commits an act of advocacy, protest, dissent or industrial action that may result in any of the 
matters listed under subclause (3), that action is excused from being a terrorist act because of the provisions of 
subclause (2)(a).  If that is the case, will the minister agree?  If it is not the case, will he explain why? 
Hon JON FORD:  I read that if the intent is to cause a person’s death, then it would be when read in 
conjunction with subclause (2)(b) and (c)(i) and (ii).  It would fulfil those criteria.  If the intent is to cause a 
person’s death, it would be a terrorist act.  If there is no intent to cause a person’s death or serious harm, it would 
not be a terrorist act. 
Hon GEORGE CASH:  If a person commits an act of advocacy, protest, dissent or industrial action and then 
argues that there was never an intent to cause any of the matters listed under subclause (3), it would therefore not 
be a terrorist act.  That person would be excused from being accused of a terrorist act. 
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Hon JON FORD:  I take the member’s point.  If subclause (2)(b) and (c)(i) and (ii) were fulfilled, and someone 
caused a death, there would be a defence by saying that there was no intention to cause the death. 
Hon GEORGE CASH:  I see a potential contradiction in the way it is worded.  The minister has said that it has 
the wording from other legislation.  The problem with using words from other acts - as the minister would be 
aware - is that it depends on the balance of the legislation and the context in which the words are used.  I will 
move on because I am now not confused.  That is a big step forward.  Last night I was confused. 
Yesterday the minister tabled a letter dated 20 September 2005 from Justice Murray, the Acting Chief Justice.  
Justice Murray was invited to consider the bill.  Part of his comments on page 2 of the letter state - 

As to s 5 and the definition of a “terrorist act”, in my opinion s 5(3) and (4) are fatally flawed in their 
operation.  For example, an act which falls within subs (3)(e) or (f) which may occur typically as 
“advocacy, protest, dissent,” or, “industrial action” and may not be established to cause death or serious 
physical harm, to endanger life, or to create a serious risk to the health or safety of the public, will 
therefore fall outside the concept of a terrorist act by virtue of subs (2)(a).  That will be so even though 
the act may be established to be accompanied by the intentions provided for in 2(b) and (c).  

That is what the Acting Chief Justice says about this clause.  The opposition raised this issue at earlier meetings 
before receiving a copy of that letter.  Obviously, the opposition feels the same as the Acting Chief Justice.  Does 
the minister have some comment on the Acting Chief Justice’s comments?   
Perhaps I should continue because there are some additional words and I do not want to be seen to be quoting out 
of context.  The Acting Chief Justice goes on to say - 

In other words, for example, to blow up a dam or disable a transport system as an act of protest against 
or dissent from government action, in circumstances where the intention provided in subs (4)(b) may 
not be proved, will not be a terrorist act, although done to advance some political, religious, or 
ideological cause, and with the intention of intimidating the government or the public.  

That completes the passage in the letter.  
Hon JON FORD:  Under commonwealth law, the Acting Chief Justice is right.  I am advised this is within the 
context of extraordinary powers designed to intervene to stop a terrorist act from occurring.  It is, therefore, a 
slightly different context.  
Hon GEORGE CASH:  I want the minister to explain his position and the government’s intent.  The opposition 
does not fully understand the reasons for the wording.  However, that will not be enough for the opposition to 
vote against the clause.  It could be said that the opposition thinks it is couched in clumsy terms or that the 
opposition does not understand the intent - one or the other.  The bottom line is it can be argued that the current 
wording contains some serious loopholes. 
Hon JON FORD:  The government’s intention is to enable the law to intervene to protect Western Australians 
from a terrorist act.  The clause seeks to be consistent with the commonwealth legislation.  However, there is 
also an attempt to strike a balance so that people who engage in normal protest actions are not caught by the 
legislation.  However, I agree that in so doing, it allows some defence for a terrorist.  

Hon GIZ WATSON:  Amendment 1/5 on the supplementary notice paper is standing in my name.  I note that, 
by and large, the government’s definition mirrors the definition in the federal Criminal Code, notwithstanding a 
couple of differences.  If the state is simply lifting that definition into the WA legislation, why have changes 
been made?  I note three changes, one of which is discussed in the explanatory notes provided with the bill.  
They indicate that the definition of terrorist act is in the same terms as that contained in section 101 of the 
commonwealth Criminal Code, except that threats of terrorist acts are excluded since this is not necessary to 
refer to in the context in which the expression is used in the bill.  Exactly what do the notes mean?   

Hon JON FORD:  We are dealing with a threat.  We cannot prevent a threat but we can try to prevent an act 
from occurring.  

Hon GIZ WATSON:  I understand.  I thank the minister for that explanation.  The next difference I noted when 
I closely compared clause 101 in the commonwealth Criminal Code with this clause is that the federal legislation 
states - 

. . . “terrorist act” means an action or threat of action. 

The wording in this bill states - 

In this Act “terrorist act” means an act that -  

What is the difference between the commonwealth’s use of “action” throughout its definition and the word “act” 
in this bill?   
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Hon JON FORD:  I am advised that the wording in the bill is consistent with Western Australian law.  The state 
bill refers to somebody carrying out an act.  In that context the commonwealth refers to carrying out an action.  If 
the member wants to move her amendment to delete the word “act” and insert “action”, it would make no 
difference to the government.  However, she would have to make consequential amendments to subclauses (3) 
and (4).  

Hon GIZ WATSON:  I thank the minister for that explanation, in the light of which the different words 
probably do not make a lot of difference, so I will not move my amendment.  Subsection (2) of section 101 of 
the commonwealth Criminal Code states -  

Action falls within this subsection if it: 
(a) causes serious harm that is physical harm to a person; or 
(b) causes serious damage to property; or . . .  

The word “or” is used after each of the paragraphs in that subsection.  Subclause (4) does not use the word “and” 
or the word “or”.  I understand there is an assumption that if neither of those words is used, it means either “and” 
or “or”.  Which is it in this case?   

Hon JON FORD:  I am advised that there is a difference in drafting style between the commonwealth and the 
state.  In effect, it makes no difference.  The reason the word “or” has been used in subclause (3)(e) is that in our 
drafting style we always put either “and” or “or” in the second-last point.  

Hon GIZ WATSON:  I thank the minister for that clarification.  That was as I had guessed.  However, what 
does that mean in the case of subclause (4)(b)(iii), because that is the second-last paragraph, but it does not have 
either “and” or “or”?  

Hon JON FORD:  It could be one or a combination of those.   

Hon GIZ WATSON:  Is the minister saying that because in subclause (4)(b) the drafting style of including 
either “and” or “or” in the second-last paragraph has not been used, it can be read as “and/or”?  It may appear 
trivial to debate whether it should be “and” or “or”, but I understand from my time in this place that there is a 
significant difference between the two.  

Hon George Cash:  One is conjunctive and the other is disjunctive. 

Hon GIZ WATSON:  I am sure Hon George Cash is much more eloquent on these matters than I.  If it means 
“and/or”, why does it not explicitly state “and/ or”?   

Hon JON FORD:  If there was an “and”, it would mean this and that.  If there was an “or”, it would mean this 
or that.  If it is silent, it can be “and” or “or”, or any combination of those. 

Hon GEORGE CASH:  I understand the difference between disjunctive and conjunctive.  If the word “or” is 
there, it is regarded under the Interpretation Act to be disjunctive.  If the word “and” is there, it is regarded under 
the Interpretation Act to be conjunctive.  Did the minister just say that if neither of those words is there, it can be 
either “and” or “or”?  There is a significant difference between a conjunctive situation and a disjunctive 
situation.   

Hon JON FORD:  It could satisfy one, or it could satisfy two. 

Hon GEORGE CASH:  I will put it in a different way.  If there is no word “and” and there is no word “or”, it 
should be regarded as disjunctive; that is, it sits alone and is not to be read in conjunction with the next matter or 
element. 

Hon JON FORD:  That is correct. 

Hon George Cash:  That is not quite what the minister said.  I think the minister is mistaken.   

Hon GIZ WATSON:  Given the explanation that I have just received, I do not intend to proceed with my 
amendment on the supplementary notice paper.   

Clause put and passed.   

Clause 6 put and passed.   

Clause 7:  Warrant, issue of -  

Hon PETER COLLIER:  Subclause (2) states -  

The Commissioner must not issue such a warrant unless he or she is satisfied there are reasonable 
grounds to believe -   
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(a) that a terrorist act has been, is being, or is about to be, committed, whether in or outside this 
State; and 

Whose jurisdiction would that come under, and what is the validity of this bill with regard to a terrorist act that is 
committed outside this state?   

Hon JON FORD:  There may be a situation in which a threat has been identified in another jurisdiction, but 
there are links within this jurisdiction that it is believed need to be acted upon to prevent that terrorist act from 
occurring.   

Hon PETER COLLIER:  Has the terrorism legislation been enacted in every other jurisdiction in Australia at 
this stage?   

Hon JON FORD:  Eventually it will be.  However, this is something that the government has done so that we 
can work with other jurisdictions in dealing with threats from other jurisdictions.  

Hon GIZ WATSON:  This is the part of the bill that deals with the issuing of commissioner’s warrants.  When 
we were debating clause 2, I sought some guidance from the Chair as to when I could raise some further 
questions.  This seems to be the appropriate part of the bill to raise those questions.  The explanatory 
memorandum states under clause 2, commencement -  

Part 3 of the Act will come into operation on a day to be fixed by proclamation as there may be a need 
to establish court procedures and draft regulations to give effect to the covert search warrant provisions 
in this Part.   

We have already had some debate about why the different dates have been proposed.  My understanding is that 
when this bill was amended from its original form, judicial oversight was provided not only for part 3 but also 
for part 2, which deals with the issuing of warrants.  The argument is that part 3 of the bill will need to be 
proclaimed at a later date, because court procedures and draft regulations will need to be completed.  From my 
understanding, the Chief Justice made some comments about the fact that he was not able to consult with any of 
the other judges before he gave his reply in September.  Surely, if the argument is that part 3 needs to be held 
back to allow those court procedures to be developed and those regulations to be drafted, it would equally apply 
to this part, because clause 7(3) provides for the prior approval of a judge.  Why are we making provision to 
delay the proclamation of part 3, when part 2 is equally affected by the same argument? 

Hon JON FORD:  Part 2 deals with the commissioner asking for authorisation to act under these provisions.  
Part 3, which relates to covert search warrants, deals with the application, which must go before the court and be 
dealt with by it.  There is a distinct difference between the way in which the approvals are given.  One is given 
by the court, and an approval under part 2 is authorised by a judge.   

Hon GIZ WATSON:  Therefore, the government is judging that the judges do not need any time to consider 
part 2 or develop any protocols for it; it can be implemented as soon as the act is proclaimed. 

Hon JON FORD:  That is correct.  The commissioner can talk to the judge and say, “This is what I believe to be 
the case, and this is the reason I want to proceed with this warrant.”  The judge does not have to be in court.  The 
judge will authorise it, as will be the judge’s right under this legislation, should it be passed.  However, under the 
part of the bill that deals with covert search warrants, there must be a formal application to the court seeking to 
use those powers. 

Hon GEORGE CASH:  The commencement clause provides - 

 (1) Subject to subsection (2), this Act comes into operation on the 28th day after the day on which 
it receives the Royal Assent. 

 (2) Part 3 comes into operation on a day to be fixed by proclamation. 

Does that mean that judicial review could be available at a time when only part 3 is in operation or when only 
the other parts are in operation? 

Hon JON FORD:  I mentioned yesterday the procedures for contacting the judge after hours for a 
commissioner’s warrant.  The police commissioner will make sure that the instruments are in place to authorise 
the commissioner’s deputies.  However, the other part that deals with an application to search people’s properties 
will proceed along the lines of an application for a normal warrant.  The time that is mentioned in the clause to 
which members are referring really reflects the government’s advice on the time that it would take to have the 
necessary matters in place. 

Hon GEORGE CASH:  Is it possible for part 3 to come into operation before any other parts of the bill? 

Hon JON FORD:  Yes, that could happen.  However, that is not the government’s intention. 
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Hon GEORGE CASH:  If it is possible for that to occur, judicial review would be available for the matters 
contained in part 3 at that stage, because the other parts would not have come into operation.  Is that right? 

Hon JON FORD:  That is correct. 

Hon GIZ WATSON:  I seek a response to part of the communication from Justice Murray, Acting Chief 
Justice.  In that correspondence he said - 

So far as the provisions of Part 2 - 

At this point we are just beginning to look at part 2 of this bill - 
concerning the powers to exercise a warrant and the recruitment of special officers to assist in the 
process are concerned, they are expressed in very wide terms and they have the capacity to impinge 
greatly upon the ordinary liberties of members of the public. 

Is that the intention of this bill? 

Hon JON FORD:  The Acting Chief Justice commented after that - 
No doubt that is intended. 

That is correct. 

Hon GIZ WATSON:  Is the intention to impinge greatly upon the ordinary liberties of members of the public? 

Hon JON FORD:  Yes, in so much as to allow the police to respond effectively in their duty to protect Western 
Australians from a terrorist act. 

Hon GIZ WATSON:  My next question is about clause 7(3), which deals with the role of a judge and states - 

The Commissioner must not issue such a warrant without the prior approval of a judge but, if there is an 
urgent need to issue it and a judge cannot be contacted to request approval, may issue it without such 
approval. 

My questions about this subclause are: who will decide what is urgent, exactly how much effort will be put into 
locating a judge, and in what circumstances is it envisaged that a judge could not be telephoned or contacted in 
exceptional circumstances and asked to provide a warrant in person? 

Hon JON FORD:  The commissioner will make that call.  An example that has been given to me is that there 
may be an incident in which one train station has been bombed, and there may be information that another two 
have been targeted.  We would need to respond quickly to try to stop that event occurring and protect people.  
However, under subclause (4), the issue of the warrant still needs to be approved within 24 hours of its issue.  
There is no need to wait for 24 hours; it can be any time within 24 hours.  If it has not been approved within 24 
hours, the warrant lapses.  There is nothing in that clause to stop a judge refusing the application within 24 hours, 
in which case the action will stop. 

Sitting suspended from 6.00 to 7.30 pm  

Hon GIZ WATSON:  At this stage it might be appropriate to move amendment 2/7 standing in my name on 
issue 1 of supplementary notice paper 83.  I move - 

Page 6, lines 7 to 9 - To delete all words after “judge”. 

I will briefly explain why I have moved the amendment.  I have already said that the Greens (WA) object to the 
flexibility in this bill in that if there is an urgent need for the issue of a warrant and a judge cannot be contacted, 
the Commissioner of Police can move ahead and issue the warrant.  In our view it is very important that the 
warrant be approved by a judge prior to its issue.  The elasticity of clause 7(3) means that a judge’s approval 
need not be obtained, while acknowledging that it must be provided within 24 hours after the warrant’s issue.  
We believe that that provision is inadequate to provide the necessary checks and balances.  The government has 
made a lot about accommodating some of the concerns about the original bill, when it was acknowledged that 
the commissioner could issue a warrant without any judicial approval.  We would argue that this is a Clayton’s 
approval in that it is conditional on whether the commissioner determines that there is sufficient urgency to issue 
the warrant.  The commissioner could say that he could not contact a judge.  I have participated in debates before 
in this place on legislation for the issue of search warrants and restraining orders.  It was said in those debates 
that it could be hard in certain circumstances to find the appropriate person to issue the warrant or order.  
However, that could become a very convenient out for the government.  On the face of the legislation, the 
government is saying that we need not worry about it because this bill has been adjusted to ensure that there will 
always be a judge available to issue the warrant.  There will not always be a judge available if the commissioner 
is able to put up a good enough case that there was an urgent need for the warrant or the judge could not be 



Extract from Hansard 
[COUNCIL - Wednesday, 16 November 2005] 

 p7351c-7367a 
Hon George Cash; Hon Jon Ford; Hon Giz Watson; Hon Peter Collier; Hon Murray Criddle; Hon Kim Chance; 

Deputy Chairman; Hon Paul Llewellyn; Hon Simon O'Brien 

 [6] 

contacted.  I am sure the judges of the Supreme Court would understand the need for a judge’s involvement and 
would ensure that one or other of them was available on a 24-hour basis if they accepted the argument that we 
live in such different times that there may be the need for the issue of such a warrant.  I am sure that is what 
occurs in other places where there are perhaps more significant and clearly identifiable threats to public order 
and safety.  For those reasons, I seek the support of the Legislative Council to restrict the issue of this warrant to 
circumstances in which the approval of a judge has been obtained.  If the amendment is successful, subclause (4) 
will need to be deleted, as it will no longer pertain to the bill. 

Hon JON FORD:  The government opposes the amendment.  The clause, in essence, will ensure that the police 
can act in all situations that may be presented to them on the basis that they are acting to protect Western 
Australians.  The government has recognised the need for checks and balances.  That is why the issue of this 
warrant must be approved by a judge within 24 hours should the commissioner have seen the need to issue the 
warrant either because he was unable to contact a judge or because the circumstances determined that the time 
frame was of such brevity that waiting for a response or the act of trying to contact a judge would put people at 
risk, including the officers carrying out the work.  The example I used before was the imaginary scenario 
consistent with what occurred in London.  Hypothetically, if a terrorist act occurred in Western Australia and 
there was another one that had not gone off, for whatever reason, but the terrorist had been caught and had 
confirmed that another area was targeted, the police would need to act immediately to stop it from happening or 
to mitigate any further damage.  The police would need to move quickly to capture the people who had 
committed the act.  On top of that, a report must be written to the minister and delivered to the Parliament for 
scrutiny.  I have faith in our commissioner and I could not imagine any commissioner putting it on.  This is a 
very serious business.  The approval by a judge is not limited to 24 hours.  The judge could assess the situation 
15 minutes or half an hour later, or whatever, and give approval.  Also, Parliament over time would be able to 
look at the circumstances - hopefully it would not need to - and how these powers operated.  Despite the 
extraordinary nature of the legislation and what it targets, the government believes that sufficient checks and 
balances are included in the bill.  This clause is essential in ensuring that police have the ability to do their job, 
which is to protect Western Australians from these types of acts. 

Hon PETER COLLIER:  The opposition cannot support this amendment.  We acknowledge the necessity for 
fairness and for the recognition of civil liberties within any system of government and any legislation.  However, 
we do not consider this clause to be unreasonable in any way.  The pertinent point is contained in subclause (3), 
which states - 

The Commissioner must not issue such a warrant without the prior approval of a judge but, if there is an 
urgent need . . .   

Urgency is the imperative.  People who are involved with terrorist activities unfortunately do not give prior 
warning of their activities.  Urgent matters may arise involving a town, facility or service in a remote or isolated 
location.  I could give hundreds of instances in which a situation could be deemed to be urgent.  Judicial 
oversight is required with legislation of this nature, and is provided under subclause (4), which states - 

If the Commissioner issues such a warrant without the prior approval of a judge, the warrant ceases to 
have effect if - 

(a) a judge subsequently refuses to approve its issue; or 

(b) a judge does not approve its issue within 24 hours after its issue, 

whichever happens first.   

That is a sufficient check and balance to prevent any abuse of this provision.  Twenty-four hours is a reasonable 
time frame.  For that reason, we will not support the amendment.   

Hon GIZ WATSON:  Does subclause (3) reflect similar provisions in the legislation of other states and 
territories?  If so, which states and territories have similar provisions?   

Hon JON FORD:  Section 9, “Ministerial concurrence or confirmation”, of the Terrorism (Police Powers) Act 
2002 of New South Wales states - 

(1) An authorisation may only be given with the concurrence of the Police Minister, except as 
provided by subsection (2).  

(2) An authorisation may be given without the concurrence of the Police Minister if he or she is 
not able to be contacted at the time it is given.  
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The authorisation ceases to have effect if the police minister does not confirm the authorisation within 48 hours.  
Section 8, “Who may give authorisation”, of the Terrorism (Emergency Powers) Act of the Northern Territory, 
states in part - 

(4) An authorisation may be given without the agreement of the Police Minister if the 
authorisation is sought as a matter of urgency and the Police Minister could not be contacted at 
the time the authorisation was given. 

Subsection (5)(b) states - 
the authorisation ceases to have effect if the Police Minister has not confirmed the 
authorisation within 48 hours after the authorisation was given.   

Clause 3, “Issue of authorisation”, of the South Australian Terrorism (Police Powers) Bill 2005 states in part - 
(5) The relevant authority must not issue a special powers authorisation unless both the Police 

Minister and a relevant judicial officer have confirmed that the relevant authority has proper 
grounds for issuing the authorisation under subsection (1) or subsection (2), as the case may 
be. 

(6) However, the relevant authority may issue a special powers authorisation without the 
confirmation required under subsection (5) if satisfied that it is necessary to do so because of 
the urgency of the circumstances, but, in that event 
. . .  
(b) the authorisation ceases to operate if the Police Minister or relevant judicial officer 

refuses to confirm that the relevant authority had proper grounds for issuing the 
authorisation. 

The South Australian bill contains no time limit.  All it says is that the relevant authority must seek confirmation 
as soon as possible.   
Hon MURRAY CRIDDLE:  Clause 7(4) of the bill before the chamber states in part - 

(a) a judge subsequently refuses to approve its issue; or 
(b) a judge does not approve its issue within 24 hours . . .  

I presume that the people who will make these decisions will be available.  Otherwise, a situation could arise in 
which a suspect could get away.  Is that matter well and truly covered by the bill?  The minister mentioned that 
the South Australian bill states that confirmation should be obtained as soon as possible.  That would cover that 
issue.  Can the minister assure us that this time frame will be sufficient?   
Hon JON FORD:  The government believes it to be sufficient.  Of course, in practice we would not expect it to 
run to 24 hours in any event.  I expect that a judge would be found quickly.  A judge may not be found 
straightaway, but that effort would be ongoing while the commissioner carried out his work.   
Hon GIZ WATSON:  My next question relates to the checks and balances that pertain to this clause.  What 
would be the repercussions of a judge refusing to approve the issuing of a warrant?  Would the judge provide 
written reasons for his refusal to approve its issue?  What would happen if action had already been taken?  
Would those who had their liberties infringed upon during the intervening period have any right of redress?   
Hon JON FORD:  It would not affect anything done up to the point at which the judge refused the approval.  
The operation would cease from that point.   
Hon GIZ WATSON:  In that scenario, a warrant would be issued on the basis of an alleged urgent need and 
because a judge could not be contacted.  Certain action would then be taken and that action would basically be 
immune, because a warrant would become invalid only after a judge withdrew approval for its issue.  Is that the 
minister’s understanding of what will happen?   
Hon JON FORD:  Nothing further would occur from the point at which the approval was withdrawn.  Up until 
the point at which it was withdrawn, the action would be valid, because it would be done under the legislation.  
As a warrant was issued, the same provisions would apply.  A report would need to be written to explain the 
actions to the minister, and that report would then be presented to Parliament.  As I said yesterday during debate 
on another clause, nothing would preclude action being taken under the common law if somebody felt that a 
wrong had been committed against him. 
Hon KIM CHANCE:  Will the minister advise me what effect Australia’s three penalty goals against Uruguay 
will have on the bill? 
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The DEPUTY CHAIRMAN (Hon Louise Pratt):  I think that is out of order, but I thank the Leader of the 
House for placing that on the record so that we all know the result! 
Hon GIZ WATSON:  I again refer to a situation in which the commissioner issues a warrant without the prior 
approval of the judge and the judge subsequently refuses to approve the warrant within the 24-hour time frame.  
Would the reason for refusal be presented in some sort of written report or via a means that will allow the 
average person to assess the circumstances surrounding the decision to issue the warrant and the judge’s 
subsequent assessment not to approve it?  Will that information be publicly available?  How will the public be 
assured that an appropriate decision has been made? 

Hon JON FORD:  As I said before, the bill requires the commissioner to write to the minister.  If I were the 
minister, I would expect that the reasons for the refusal would be in the report.  If the reasons are not written in 
the report, the minister would ask the judge to outline his reasons, and that would form part of the report to 
Parliament.  As the member suggested, Parliament would demand that that judgment be made available to 
Parliament.   
Hon GIZ WATSON:  That might well be the case, but as in similar areas - for example, where reports are 
provided to Parliament about the operations of surveillance devices - all Parliament will receive is a list of the 
number of applications sought and the number provided.  That one or two-page report states, for example, that in 
12 months, 10 applications were requested for covert surveillance, eight of which were agreed and two of which 
were not.  It does not matter what Parliament’s expectations are, because if the bill does not make it clear what 
should be the report, there is very little capacity for Parliament to scrutinise.  I have every respect for the current 
commissioner.  I put that on the record right now.  He is doing a good job.  I do not want to throw any aspersions 
on the current commissioner.  However, we are making laws that will have bearing on the current and future 
commissioners.  We have to consider the fact that the law might remain in place indefinitely and, therefore, we 
must envisage a range of circumstances and different commissioners.  This is about building a safeguard into the 
legislation to protect the public and our civil liberties.  What provisions will ensure that the commissioner’s 
decision is held to account in Parliament?  What in the report will allow Parliament to consider what the judge 
said in response to what the commissioner requested and to arrive at a view on that on behalf of the public of 
Western Australia?  Quite frankly, if it is anything like any of the other pieces of legislation that deal with covert 
operations and the like, Parliament will be given - I will not say what I want to say - very little.  It begins with 
“b” and ends with “all”.  

Hon JON FORD:  Clause 21 deals with the report to the minister and Attorney General about the warrant.  
Clause 21 reads -  

(1) As soon as practicable after a Commissioner’s warrant ceases to have effect the Commissioner 
must give a written report to the Minister and the Attorney General that - 
(a) states the terms of the warrant; 
(b) describes generally the grounds for, and the information relied on when, issuing the 

warrant; 
(c) states for how long the warrant had effect;  
(d) describes generally the powers that were exercised under the warrant and how they 

were exercised; and 
(e) states the result of the exercise of those powers. 

I imagine that if the judge did not approve it, that situation would be dealt with under paragraph (e).  Given that 
the Attorney General will receive the report, I imagine that he or she will ensure that the report is delivered.  
Clause 21 defines the minimum information that is required in that report.   

Hon GIZ WATSON:  As I understand it, the judge provides the report to the Attorney General or the minister -  

Hon Jon Ford:  Both. 

Hon GIZ WATSON:  - and then the report is provided to Parliament.  What assurance is there in the bill that the 
report will be unaltered after it has been given to the minister or the Attorney General.  A different level of 
accountability would be required if the judge were required to provide a report directly to Parliament.  I 
appreciate that the Attorney General and the Minister for Police would want to see the report.  What provision in 
the bill will ensure that the report that goes before Parliament will be the exact same report as that provided to 
the minister and Attorney General?   

Hon JON FORD:  Subclause (3) deals with that specific.  It reads -  
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The Minister must cause such a report to be tabled before each House of Parliament within 60 days 
after the date on which the Minister receives it.   

Hon GIZ WATSON:  The commissioner must give a written report to the minister and the Attorney General, 
not the judge.   

Hon Jon Ford:  Are you talking about the judge?   

Hon GIZ WATSON:  This clause refers to the commissioner.  I am talking about the commissioner issuing a 
warrant, the judge refusing the warrant and the judge writing a report.  Clause 21 deals with a report that the 
commissioner has written, not a report that the judge has written.  It sounds like Caesar reporting to Caesar.   

Hon JON FORD:  I refute that.  It is not Caesar reporting to Caesar.  The pillars of the separation of powers are 
the judiciary, Parliament and the executive.  The member is right: clause 21 does not deal with a report by the 
judge; it deals with a commissioner’s warrant.  However, the member’s original question was about a judge 
refusing to grant the warrant and whether the reason for that refusal would be included in the report.  I would be 
astonished if a high-profile extraordinary power was put into action and a judge subsequently refused to issue a 
warrant.  Everyone would want to know the reasons for stopping it.   

Hon GIZ WATSON:  They might want to know the reasons, but that does not mean that they will be told.  This 
bill provides for a report from the commissioner.  The commissioner is the person who originally issued the 
warrant.  That does not provide me with much reassurance at all.  I would have thought that at least this bill 
would have provided for the judge to provide to the Parliament a report about the issuing of that warrant.  
Basically that is all laid out in the bill, but it provides for a report from the commissioner.  Is the commissioner 
going to contradict his own decision?  The commissioner will decide whether it is urgent and the commissioner 
will write a report justifying why he thinks it is urgent.  That gives me no comfort at all, plus the report will have 
already gone through two other ministers before it is tabled.  It is hardly a high level of scrutiny directly by the 
elected Parliament.  If the government wanted to present a case that this bill had to have a high level of 
safeguard, as we have done with other legislation in this state, it would provide for that report to be presented to 
the Parliament in the same form as it is presented to the Attorney General or the minister.  It should not come 
from the commissioner; it should come from the judge who made the assessment and it should state whether that 
warrant was legitimately provided or whether the judge had some concerns that the warrant should not have been 
issued.  That alone is sufficient for us to say that this bill does not provide the safeguards that the government 
claims it does. 

Hon JON FORD:  I think the member is wrong.  The member is making a heap of assertions about what may or 
may not occur.  The act will require that the report that is presented to the minister be then presented to the 
Parliament.  It will state the terms of the warrant that was issued to the judge; it will describe generally the 
grounds for and the information relied on when issuing the warrant; it will state for how long the warrant has 
effect; it will describe generally the powers that were exercised under the warrant and how they were exercised; 
and it will state the result of the exercise of those powers. 

Hon GEORGE CASH:  When the minister was relying on clause 21 he spoke about a warrant having come into 
effect.  Once it ceases to have effect, the commissioner has to provide certain information.  That is a warrant that 
comes into effect, but what is the situation when the commissioner seeks a warrant and a judge refuses to agree 
to the terms of the warrant?  Where is there provision in this bill that the refusal of a judge to issue a warrant be 
advised to the chamber?  That is where there needs to be some check.  It could be that the commissioner on a 
number of occasions seeks a warrant that cannot be justified.  If that is the case, given the extraordinary powers 
contained in this bill, the Parliament is entitled to know the reasons for the judge not agreeing to a particular 
warrant. 

Hon JON FORD:  There is no provision in the legislation to report on anything that has been knocked back.  
That applies only once the powers have been exercised.  It is the intention that the review of the act will look at 
all those issues. 

Hon GEORGE CASH:  That is the answer to the question: that is the failing of this bill in its present form.  
Without being critical of the minister, we are dealing with this new legislation, not an amendment to a particular 
act, and when we are told that in due course the act will be reviewed and those sorts of issues will be looked at 
then, it seems to indicate a running away from the problem at hand.  I do not want to delay the bill, but at the 
very least I would like the minister to acknowledge that that is a significant hole in the present bill and the 
government may wish to correct it.  It is not the warrants that are executed that we are not being told about.  
Whilst Hon Giz Watson might not like the terms in which the advice is provided, it is the warrants that are not 
executed that will show whether the system is breaking down, and they are the applications for warrants that are 
important. 
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Hon JON FORD:  The government sees no reason for not including that in the clause.  I am happy to defer 
consideration of this clause to introduce an amendment to deal with the issues raised by Hon George Cash.   

Hon GEORGE CASH:  In fact, they were the issues raised by Hon Giz Watson originally and I wanted some 
clarification of them.  I agree that there should be an amendment, and we should not do it on the run.  I expect 
the amendment would say something to the effect that when an application for a commissioner’s warrant is 
refused by a judge, the commissioner shall inform the Parliament, and then run through generally the provisions 
of clause 21 for the reasons the warrant was refused.  Clearly the terms of the warrant will not come into effect, 
because they were never granted, but the clause would include a provision that the minister will cause such a 
report to be tabled before each house of Parliament within 60 days after the date on which the refusal occurred. 

Hon Jon Ford:  Or a similar provision. 

Hon GEORGE CASH:  Yes.  That would be helpful. 

Hon JON FORD:  I will move that further consideration of clause 7 be postponed until after clause 35. 

Hon GIZ WATSON:  That is a good solution.  I acknowledge that perhaps I was not clear enough in my 
comments.  Hon George Cash has picked up the fact that the issue of the warrants that have been refused is more 
significant than the ones that have been approved.  I appreciate the fact that the minister is willing to consider an 
amendment, and it is really important that that occur.  If debate on this clause is held over until we finish the 
remainder of the bill, I want to clarify that there are some other points that I want to raise on this clause. 

The DEPUTY CHAIRMAN:  We can extend the debate to hear those issues now. 

Hon GIZ WATSON: I wanted to pursue an issue in relation to a question I asked earlier about compensation or 
redress if it is found that a warrant was issued either on inadequate grounds or for inappropriate reasons.  Will 
the government compensate anybody who has been wronged under these extraordinary powers that the bill 
provides? 

Hon JON FORD:  As I said before, if an officer acting under the provisions of these powers outlined in the bill 
was found to be acting not in good faith or not within the provisions of the bill, which is on reasonable grounds 
or inappropriately, there are two avenues of recourse.  One would be through normal police discipline.  As I said 
before, there is nothing in this bill that stops people from seeking redress through common law. 
Hon GIZ WATSON:  I want to be clear about this.  What I understood from what the minister said before was 
that the warrant holds good until such point as a judge might refuse to approve its issue.  Does that mean that 
anything that is done in that time is immune?  It would be lawful under the act, as I understand it, even if it later 
proves not to be. 

Hon JON FORD:  The exercise of the powers is valid until the point that the approval may be refused by the 
judge.  That is a different issue from whether somebody has acted inappropriately during that time.  If somebody 
acts inappropriately, they have the two avenues of redress that I mentioned previously. 

Hon GIZ WATSON:  Just to be clear on this, I understand that in any circumstances, there is the possibility of 
common law redress if there is inappropriate action by a police officer.  Because there is a provision for the 
urgent issue of a warrant, there is an absolute coverage or immunity within that period until such point as a judge 
is given the information or is alerted to this fact and has the opportunity to rescind the approval.  Basically there 
is a period when the commissioner’s warrant stands and is not subject to any subsequent challenge or 
questioning, other than if it is questioned within the parliamentary process.  Those affected basically have no 
redress for that period between the commissioner issuing a warrant and the judge refusing to approve its issue. 

Hon JON FORD:  That is correct, provided the warrant was issued within the provisions laid out in the act.  It 
may be that a judge refuses the warrant on the basis that the judge sees something in there that the commissioner 
did not.  That is part of the checks and balances.  The commissioner looks at things from another perspective.  
The reason the judge is there is to give a second voice; a voice of veto.  Provided that the commissioner has 
acted within the bounds of the act, there is no redress; there is redress only if it is found that there was some 
improper conduct. 

Hon GEORGE CASH:  Is the minister saying that if the warrant is infected by jurisdictional error, there is a 
right of appeal by the affected party? 

Hon JON FORD:  The honourable member may need to explain that to me.  Once this bill is passed and it 
becomes an act, the commissioner has the right to issue the warrant under this jurisdiction. 

Hon GEORGE CASH:  I understood that the minister said that there are common law rights available to 
somebody where the commissioner’s warrant is issued beyond power, so to speak.  I would ask the minister 
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whether or not that is the situation.  Later we will deal with clause 20, which raises all sorts of issues with 
respect to rights of appeal. 

Hon JON FORD:  The common law redress is if powers are exercised that exceed the boundaries of the bill or 
are excessive or unreasonable in the way that they are applied. 

Hon GEORGE CASH:  Perhaps we can have another look at this when we get to clause 20 because that is 
really the area of rights of appeal.  We say that the current clause 20 wipes out people’s rights of appeal.  I am 
interested in whether or not the minister believes there are residual common law rights of appeal if clause 20 was 
carried.  We will obviously deal with that at the time. 

Hon GIZ WATSON:  This is a useful line of debate because it seems to me that the bill allows this period 
where a warrant has been legitimately granted according to the bill and is subsequently refused on various 
grounds by a judge.  We have to remember that in that period - whether it is a matter of hours or whatever - the 
warrant can provide, as in clause 15, that a certain place may be entered and searched, or, as in clause 13, that 
certain people may be searched, including strip searched, and also, as in clause 16, that things can be seized.  So 
all of these things can be done legitimately because the warrant has been issued.  Subsequently, a judge could 
find that the warrant should not have been issued on her or his assessment, but there is no comeback for the 
people affected at all because the minister said the only comeback is if they acted outside the powers of this bill.  
That is a real problem for me because if it is subsequently found that that warrant was issued on inadequate 
grounds or the case for urgency was not made, these intrusions upon personal liberties have already occurred.  
For instance, things might have been seized.  We have to remember that this bill allows for things to be seized 
not only in very broad terms in relation to things connected with the terrorist act, which means the thing that may 
have been used or is about to be used or may be used in a terrorist act or when preparing to carry out a terrorist 
act, but also any other thing which may be considered to be part of an indictable offence or something like that.  
All those things could have occurred in the first two or three hours before a judge was woken up and was asked 
to make an assessment of whether the warrant was reasonably issued.  I need to be very clear about this aspect.  
That means that during a 24-hour period, a person would have no redress to a court for all the intrusions that 
occurred on a person’s privacy, home and person.  That may include a strip search if the police officer at the 
scene considered it warranted.  That is what the bill will do.  I find that extraordinary. 

Let us not forget that one of the biggest arguments about the push for this type of legislation is the notion that 
there is an impending sense of emergency.  Mistakes can be, and are, made.  I am sure that more mistakes are 
made at 3.00 am than at any other time of the day, which is when these provisions are likely to be used.  I can bet 
that the chances are that the time at which the commissioner is not able to find a judge is some time between the 
hours of 2.00 am and 6.00 am when the judge is asleep and has taken out his hearing aid.  During a 24-hour 
period, many actions could be taken against members of the public who are not even suspects.  The legislation 
includes anybody in the target area.  It does not even have to apply specifically to the target area.  Actions can be 
taken if there is a reasonable suspicion that a place is in the target area.  That is pretty fuzzy.  After a person’s 
property has been seized and his premises entered and searched, the judge would wake up at 7.00 am and listen 
to the message on the answering machine from the Commissioner of Police asking him to please ring the 
commissioner when he gets up because the commissioner has something important to discuss with him.  
Meanwhile the dawn raids will have occurred.  The people involved in all those operations will have no redress 
in the courts.  I sincerely doubt whether the full information would be provided to Parliament in any case 
because every excuse is made that it is not in the interests of security that the public be provided information 
about those types of covert operations because the revelation could jeopardise future operations.  The chances of 
people who are subjected to those types of raids obtaining redress in the courts is slim.  The families in Western 
Australia who had their privacy invaded by the Federal Police when they were bailed up at gunpoint have very 
little redress either.  I am sure they have very little opportunity to be represented by a lawyer and to be properly 
represented in the courts. 

This clause is deeply problematic.  I appreciate that the government might be contemplating making an 
amendment to this clause to ensure that a judge can report directly back to the Parliament about why a warrant 
was not issued.  Even if an amendment is made to it, it still leaves a period of up to 24 hours during which the 
commissioner can issue a warrant, and the Police Service is fully empowered under these extraordinary powers 
to do all the things to which I have referred.  At a later date at the eleventh hour when the judge withdraws that 
approval, it will not matter because it will have happened.  The legislation provides complete immunity for the 
police for all those actions. 

Hon JON FORD:  The member touched on the covert powers.  That is a completely different application that is 
made through the courts.  With regard to a warrant and the powers that are effective under a warrant, apart from 
those two methods of redress, if people act irresponsibly or exceed their powers, they will be disciplined.  If they 
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use powers that are excessive or unreasonable, there is an ability to seek redress under common law.  Currently, 
if in the exercise of a warrant a door is smashed down and it was found to be unjustified, the doors would be 
repaired.  There is also an ability to grant ex gratia payments.  However, getting back to the original application 
of the bill, we have a difference of opinion in that it is not the intention of the bill to give police powers to act 
willy-nilly.  This is about providing exceptional powers that are designed to deal with the extraordinary 
circumstances of a terrorist act.  It is correct that some personal rights and privileges have been waived within 
this bill to try to balance protecting Western Australians from a terrorist act with the provision of appropriate 
checks and balances. 

If the police act unlawfully and excessively, they will be dealt with accordingly.  The member is right that if a lot 
of people are cordoned off at the Perth railway station and have their bags taken off them and searched through 
but an hour later the operation is called off because the judge has not approved the exercise, there is no way the 
public can seek redress, provided the police have acted within the boundaries of the act. 

Hon PETER COLLIER:  I have listened to Hon Giz Watson’s comments about the worst case scenario.  We 
are talking about any justice of the Supreme Court issuing a warrant.  Therefore, there is a duty justice, but there 
are 12 or 13 justices in total.  It would be highly unlikely that a justice could not be contacted within a 24-hour 
period.  I seek some clarification on that aspect. 

Hon JON FORD:  That is the government’s view.  Any Supreme Court justice can issue a warrant.  However, 
because of the issues with which this bill deals, we are trying to cover every event. 

Hon GIZ WATSON:  That is an interesting contribution.  If there are so many justices and they are so easy to 
get hold of, all members can support my amendment.  It would appear that justices are coming out of the rafters, 
so there should not be any difficulty in finding one in an emergency.  The minister talked about a warrant being 
issued in response to a terrorist act or concern about a terrorist act.  I am talking about a circumstance in which 
there is an alleged terrorist act for which it transpires there is insignificant evidence or a mistake is made or 
somebody misheard the information.  It is not accurate to say that the circumstances we are discussing under this 
clause are about a terrorist act.  One of the reasons a judge might decide that the approval for a warrant is not 
justified is if it transpired that there was not sufficient evidence of a threat of a terrorist act.   

The minister also made mention of compensation for battering down somebody’s front door.  I suggest that is 
probably the least of people’s concerns.  Does the government also contemplate trauma counselling for the 
children who happen to be in the house when the door gets smashed down by the guys who wear black and are 
heavily armed?   

The minister said that I am confusing the provisions under the covert search warrants in part 3, but the capacity 
to enter and search is covered in clause 15, which is in this part.   

It states - 
(1) If a police officer reasonably suspects that a place is in a target area, the officer may enter and 

search the place for a thing connected with a terrorist act. 
(2) If a police officer reasonably suspects that - 
 (a) a target person is in a place; or 
 (b) a target vehicle is in a place, 

 the officer may enter and search the place for the target person, or for the target vehicle or 
both. 

Clause 16 provides that a police office may seize things found.  It reads - 
If a police officer in a target area finds, or a police officer doing a search under this Division finds, a 
thing that the officer reasonably suspects is a thing connected with a terrorist act, the officer may seize 
it. 

I am therefore not confused about this.  Clause 16 also reads - 
If a police officer in a target area finds, or a police officer doing a search under this Division finds, a 
thing that is not a thing connected with a terrorist act but that the officer reasonably suspects is a thing 
that is or may be evidence in relation to a serious indictable offence, the officer may seize it.  

I will give members a scenario.  The commissioner applies for a warrant, which comes into effect at 3.00 am.  A 
massive operation is undertaken to go into a designated target place or a certain place.  The police seize all sorts 
of evidence in relation to serious indictable offences, nothing to do with terrorism.  The judge subsequently 
decides that there was not sufficient reason for issuing a warrant and therefore rescinds the approval.  However, 
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it has all happened.  Everybody has had their gear taken.  Because it was all done lawfully under this legislation, 
they have no redress at all.  Tell me if I am wrong. 

Hon JON FORD:  I am sorry if the member thought that I was intimating that she was confused.  I was referring 
to the reference to “covert”.  I understand what the warrants deal with.  With regard to finding other things not 
related to a terrorist act, I am advised that there is a common law called chance discovery that applies anyway.  It 
basically provides that if the police are searching under any warrant and they find something that they think is 
related to another criminal act, they can take possession of it.  That already applies and is nothing new.   

Hon Giz Watson:  Why make an explicit provision for it in this bill? 

Hon JON FORD:  It is being up-front.   

Hon GEORGE CASH:  In respect of a warrant issued under clause 7(3), when the commissioner issues the 
warrant because there is an urgent need and he cannot contact a judge, the warrant becomes a live warrant 
subject to prospective approval by a judge.  Assuming that the approval is refused by a judge, is it not the case 
that the commissioner’s warrant is not subject to any appeal whatsoever on any account or by any means?  The 
minister keeps saying that there are common law rights, but so long as the warrant is issued within the 
legislation, it is issued in good faith and there is no jurisdictional error, so to speak.  Where is it stated in this bill 
that rights exist in respect of that live warrant prior to the judge’s approval? 
Hon JON FORD:  Provided this bill is approved in its entirety, there would be no ability to challenge the 
warrant, so I agree with the member.  As the member said before, we will have that debate when we get to clause 
20.  A common law challenge occurs if police act outside the boundaries of the warrant and act excessively and 
unreasonably also. 

Hon PAUL LLEWELLYN:  We have heard the argument that there is redress if the police act outside the 
provisions of this legislation.  We are saying that there seems to be a period in which there is complete immunity 
for anything that the police do between the time when the warrant was issued and when it was rescinded by a 
judge.  That is a worrying matter.  It could be up to 24 hours.  Even if it were two or three hours, civil liberties 
could be put at risk and people’s rights abused and there would be no redress. 

Hon SIMON O’BRIEN:  First, may I ask what clause we are debating?   

The DEPUTY CHAIRMAN (Hon Louise Pratt):  Clause 7. 

Hon SIMON O’BRIEN:  We have migrated around a bit and, given the nature of the bill, I can understand that, 
but if I could briefly speak to clause 7? 

The DEPUTY CHAIRMAN:  If I might just give the minister a chance to reply to the question before him? 

Hon SIMON O’BRIEN:  Of course. 

Hon JON FORD:  That is correct.  It is the same answer that I gave Hon George Cash.  It is only if the police 
exercise powers excessively or unreasonably outside the proposed act that there is an ability to seek redress. 

Hon SIMON O’BRIEN:  I just wanted to comment in a personal capacity about what I am hearing.  We are 
ranging fairly broadly in examining matters that flow from clause 7, and we have ranged over a whole range of 
matters.  What is concerning me at the moment is the proposition that is being put again and again and again, 
despite any interchange with the table; that is, if one is supportive of this bill, and I am, one also accepts that this 
bill allows for human rights to be suspended under certain circumstances and for any attacks on one’s person, 
property, freedom or dignity to be exercised by police without restraint, with malice and without any form of 
redress.  I make it quite clear that I do not support any of those matters; I do not think anybody would.  I also 
make it quite clear that I do not believe that that is what this bill provides for.  I do not know whether the 
honourable member’s face pulling is directed at me.  I am not offended if it is.  I do not know whether she has 
had a briefing on this bill, but it sounds to me as though she has not.  If she has, she did not learn much from it 
and has not asked any question on the bill, otherwise she would not be going through it over and over again, 
straying far and wide and refusing to understand what is being considered.  If the government cannot convince 
the honourable member or anybody else to support the bill, so be it; it is not my job to do that.  However, I will 
not be associated with a measure that attacks people’s rights in the way that has been suggested so that I can be 
accused of disregarding people’s basic rights and of holding the belief that in certain circumstances the police 
can have a free hand to run amok.  I do not believe the bill says that and I am sorry if the honourable member 
does not understand what the bill says.  I am sorry if she has so much paranoia and so much ideological hatred or 
distrust of figures of authority in our community that she is capable of thinking that any member of the Police 
Force, from the commissioner down, is incapable of acting in a lawful way.  I am sorry if she thinks that all that 
the police want to do is infringe people’s rights just for the hell of it.  I disagree with the honourable member.  I 
am supporting this bill because, unfortunately, the powers in the bill are the sorts of powers that may be 
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necessary in an extraordinary situation for the protection of people in the community.  The honourable member 
might have noticed that the bill is not only promoted by the government but also supported in principle by the 
opposition. 

Hon George Cash:  Not clause 20. 

Hon SIMON O’BRIEN:  That is not to say that the bill is not being examined to make it better.  However, I will 
not be accused of supporting something that does not represent what I am supporting.  I do not know for how 
long some members will continue to talk about clause 7 in the way that they have talked about it, but they have 
ranged over a lot of things that have nothing to do with it.  It has all been very interesting, but a lot of the debate 
should have been the subject of a briefing or other research away from this house, as at the moment we are just 
going around in circles. 

The DEPUTY CHAIRMAN (Hon Louise Pratt):  I remind the committee that we are currently dealing with 
Hon Giz Watson’s amendment.  She has moved to delete all words after “judge” in lines 7 to 9 on page 6.  That 
is the question before the committee; therefore, it is not a free-ranging debate on the whole of clause 7 at this 
time.  I also remind members that another question has been set aside, which is that clause 7 be postponed until 
after consideration of clause 35.  Members should not therefore have too much of a free-ranging debate at this 
point, knowing that these matters will be debated further. 
Hon GIZ WATSON:  Thank you for your advice, Madam Deputy Chair.  There are three things I want to say.  
One is that I respect and agree with the comments of the last speaker.  That is why we are looking at this bill 
very carefully, and we are examining other clauses because they are interrelated.  We cannot talk about clause 7 
without talking about clauses that are affected by it.  Secondly, I am pleased that the government is 
contemplating an amendment to this clause.  I suggest that our investigation has been very productive and has 
gathered support from all parties in this place.  The third point I make is that this complicated and novel 
legislation, with such far-reaching powers, should have been the subject of an inquiry by the Standing 
Committee on Legislation.  This sort of bill is exactly the reason that we have such standing committees.  If that 
inquiry had been conducted, we would not be having this lengthy debate in the chamber.  I am deliberately 
having a lengthy debate in this chamber because significant matters in this bill must be debated.  This chamber 
has chosen not to go down the route of a standing committee inquiry, so the only option left to those of us who 
have concerns about the bill is to have a very full debate in the chamber.  I do not resile from that fact at all.  I 
acknowledge that the legislation raises strong emotions on all sides of politics.  It is very serious business that we 
are discussing.  Those will be my final comments on this clause at this point, as we will debate it again.  I ask 
members to consider my amendment to delete all words after “judge”.  If it is passed, it will solve once and for 
all the problem of allowing police to operate under the powers of this bill for 23 hours and 59 minutes before a 
judge might decide that those powers were incorrectly or inappropriately issued.   

The DEPUTY CHAIRMAN:  If there is no further debate on this clause, I call on the minister to move to 
postpone clause 7 until after consideration of clause 35.   

Hon JON FORD:  Can I seek some advice, Madam Deputy Chair?  You talked about the first question, which 
was the amendment put by Hon Giz Watson.   

Hon GEORGE CASH:  On a matter of procedure, it may be convenient to dispose of the amendments proposed 
to be moved.  One has been moved, as I understand it, and the other could be moved by Hon Giz Watson.  If 
they were disposed of and we were then to defer clause 7 until after consideration of clause 35, at least the 
government would know in contemplating its proposed amendment that certain decisions had been made on the 
clause.  That may assist us to progress the clause. 

The DEPUTY CHAIRMAN:  If that is the will of the committee. 

Hon JON FORD:  Yes.   
Amendment put and a division taken with the following result - 
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Ayes (2) 

 Hon Paul Llewellyn  Hon Giz Watson (Teller)  

Noes (25) 

Hon Shelley Archer Hon Sue Ellery Hon Robyn McSweeney Hon Sally Talbot 
Hon Matt Benson-Lidholm Hon Adele Farina Hon Sheila Mills Hon Donna Taylor 
Hon George Cash Hon Anthony Fels Hon Norman Moore Hon Ken Travers 
Hon Vincent Catania Hon Jon Ford Hon Helen Morton Hon Ed Dermer (Teller) 
Hon Kim Chance Hon Graham Giffard Hon Simon O’Brien  
Hon Peter Collier Hon Nigel Hallett Hon Louise Pratt  
Hon Murray Criddle Hon Barry House Hon Barbara Scott  

Amendment thus negatived. 
The DEPUTY CHAIRMAN (Hon Louise Pratt):  Because the amendment was lost, I assume that Hon Giz 
Watson will not move her next amendment to clause 7.   
Hon GIZ WATSON:  That is correct.   
Further consideration of the clause postponed until after consideration of clause 35, on motion by Hon 
Jon Ford (Minister for Fisheries). 
Clause 8:  Warrant, content of - 
Hon GIZ WATSON:  I move - 

Page 6, lines 24 to 29 - To delete all words after “writing”. 
This amendment seeks to ensure that a commissioner’s warrant will be issued in writing, which would preclude 
the issuing of a warrant orally.  The minister yesterday kindly tabled the correspondence from the Acting Chief 
Justice of the Supreme Court, which makes specific reference to this part of the bill.  The correspondence states - 

So far as the provisions of Part 2 concerning the powers to exercise a warrant and the recruitment of 
special officers to assist in the process are concerned, they are expressed in very wide terms and they 
have the capacity to impinge greatly upon the ordinary liberties of members of the public.  No doubt 
that is intended.  They are drawn in terms which will make them effective in operation, although for 
myself I must say that the concept of an oral warrant is novel one which raises potentially very 
substantial difficulties in the control of the exercise of the powers.   

The correspondence begins - 
Thank you for your letter of 6 September 2005.  I fear these comments may be too late because the 
matter was not drawn to my attention until 16 September, and I note that the Minister was intending to 
introduce the Bill into Parliament within two weeks of your letter.   
Having regard to the above, it has not been possible for me to canvass the views of the Judges of the 
Court as, in ordinary circumstances, I would wish.  I express the following views on the basis that they 
may be of some assistance.  They are my views entirely.  In expressing them I will not, of course, 
intrude upon the policy considerations which may dictate the perceived need for this legislation and its 
form.   

Unfortunately, this is simply the personal view of the Acting Chief Justice.  No doubt if we had been given 
sufficient time to hear the views of all the judges of the court, as would occur in ordinary circumstances, we 
would have had something more complete to consider.  It is likely that the other judges of the court would have 
raised similar concerns about the potentially substantial difficulties with the control of the exercise of powers.  
As I said earlier, I believe that there will be considerable problems with the issuing of a warrant orally.  This 
clause is in a similar vein to the previous clause, and states at subclause (1)(b) - 

if it is issued orally, it must be put in writing as soon as practicable after it is issued. 
At the very least, the clause should specify a time frame in which written confirmation of the commissioner’s 
warrant should be given.  In this day and age of electronic communications, there is no reason that a written 
warrant could not be provided by fax, e-mail or in some other recognised form that would allow the author to be 
identified.  Most significant legal documents are in writing and are signed, so that the origin and veracity of the 
documents can be checked.  The issuing of warrants orally is of great concern.  I note that the Acting Chief 
Justice shares those concerns.  For those reasons, I have moved that all words after “A Commissioner’s warrant 
must be in writing” be deleted.  If the amendment is passed, that is all that subclause (1) will contain.   

Hon JON FORD:  The government opposes the amendment.  This clause demonstrates that the government 
wants the commissioner to attempt to contact a judge.  Clause 7 provides that the commissioner can issue a 
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warrant if a judge cannot be contacted.  This is just another tool in trying to ensure that a commissioner has the 
ability to talk to a judge over the phone.  If a warrant is issued orally, it has to be put in writing as soon as is 
practicable.  This clause deals with some of the concerns Hon Giz Watson raised before about encouraging the 
commissioner to make contact without restricting his or her ability to operate.  On that basis, the government 
opposes the amendment.   

Hon PETER COLLIER:  The opposition opposes the amendment for virtually the same reason that it opposed 
the previous amendment.  Again, we think that “urgent” is the imperative word.  I am inclined to agree with 
some of the points made by Hon Simon O’Brien.  I have sympathy for the notion of respecting and 
acknowledging the professionalism of the Police Service in Western Australia.  We must take heed of those 
comments.  We are looking at the worst-case scenario when the pendulum has moved away from civil rights.  
The opposition does not see this bill as impinging on our civil rights.  If anything, the opposition believes that it 
will protect our civil rights.  The whole point of the bill is to protect Western Australians and that is why the 
opposition supports it.  For that reason, we oppose the amendment.  In some instances, as a matter of urgency, 
there may be a need for the commissioner to communicate orally.  Earlier in the debate I referred to the 
subjectivity of some elements of the bill.  I would like some clarification of “as soon as practicable”.  We are 
talking about acts of terrorism; we are not talking about a walk in the park or arranging a fete.  Sometimes there 
may be a necessity for extraordinary actions to be taken.  In this instance we are talking about the impossibility 
of communication through writing.  Hon Giz Watson mentioned the possibility of a commissioner using a fax or 
e-mail.  I suggest that the abuse of those forms of communication is eminently more possible than is abuse by 
phone.  That is something we must consider.  There is an issue with the appeal provision in clause 20.  We will 
deal with that later.  The opposition does not have a problem with the context of the clause.  It is quite specific.  
We are talking in terms of urgency and we feel that this direction is appropriate.  The opposition opposes the 
amendment.   

Hon GIZ WATSON:  I am more than happy to put on the record the Greens (WA) support and admiration of, 
by and large, the work done by the Western Australia Police Service.  This issue is not about that.  It is 
incumbent upon Parliament to contemplate the worst-case scenarios.  We must contemplate all the possibilities.  
Establishing significant powers in law is very serious business.  It is incumbent upon to us to consider the worst-
case scenarios in decades hence.  Indeed, I have little faith that once this bill becomes law it will be repealed.  
Once we put in place significant powers it is also incumbent upon us to ensure that the legislation protects the 
Police Service and ensures that its members are not placed in an unreasonable position that might leave them 
open to the criticism that they have been given unreasonable and exceptional powers.  It cuts both ways.  It is 
about good law that adheres to the principles of balance, proportionality and appropriate responses to conditions.  
The Greens consider that such a significant thing as a warrant should be issued in writing.  I accept the comment 
about e-mails and faxes being open to abuse or misuse.  However, will the person be identified over the phone?  
How will we know that the person who is issuing the warrant orally is who he says he is?   

Hon JON FORD:  In response to Hon Peter Collier’s query about the words “as soon as practicable”, if the 
target area is a car, for instance - a very discreet operation - it would not take long to assemble the warrant and 
put it in writing.  However, in a much more complex situation it would take longer to issue.  The whole thing 
lasts only for seven days.  The government is of the view that as soon as practicable means that it should not be 
delayed for any other reason.  Given the varying sizes of operations, we wanted to provide a measure of 
flexibility for the police commissioner in putting it together.   

Hon GEORGE CASH:  I also support the need for a commissioner’s warrant to be in writing but, when it is not 
practicable, that it be issued orally.  However, clause 1(b) states -  

If it is issued orally, it must be put in writing as soon as practicable after it is issued.   

Hon Peter Collier asked the minister to give an indication of what “as soon as practicable” means.  It seems to 
me that instead of using the words “as soon as practicable after it is issued”, which could be extended to a 
significant period in some cases if the commissioner is in a remote location - I refer to the time between the 
issuing of an oral warrant and the writing up of the warrant as is required under subclause (2) - the words 
“contemporaneously with the oral issuance of the commissioner’s warrant” would have been more practical.  I 
say that because we are talking about extreme situations.  We could have a situation in which the commissioner 
issues the oral warrant and then is not required to commit it to writing for a period of days.  What concerns me is 
if the commissioner, or someone acting in his stead, did not recall completely the reasons for the original issuing 
and the circumstances surrounding that, because we are all subject to error, we are human, we make mistakes, 
and that is not meant to cast aspersions on anyone.  It would be better when there is an oral issue of a warrant 
that the details be recorded contemporaneously with the oral issuance so that what was intended is clear.  What is 
intended should be committed to writing.  I just raise that with the minister. 
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Hon JON FORD:  The government would not have a problem including words to that effect.  We do not take 
issue with what the member has suggested. 

Hon GEORGE CASH:  I clearly want to make some progress with this bill, but everything that has been raised 
is important.  I certainly do not want to suggest an amendment on the run, but if it were convenient once this 
clause is completed - that is, if any other members have questions that need to be dealt with - the minister might 
take that on board and formulate some words that might give greater comfort to the Parliament about the issuing 
of an oral warrant.  The proposition is presented in good faith.  If the minister comes back tomorrow and says 
that it will not work, we will listen to him, but there is the potential for mistakes to be made if a 
contemporaneous record is not made when issuing an oral warrant. 

Hon JON FORD:  I am happy to carry out the wishes of the committee in that regard. 

Hon MURRAY CRIDDLE:  As far as I am concerned, this clause goes right to the wire.  I said earlier that I 
would support the bill, and I will, but in a practical sense I can imagine somebody out on patrol when a situation 
arises and it is not convenient to get a written warrant to carry out the immediate action that is required.  I agree 
with the idea of getting the warrant written out as quickly as possible, but I have reservations about giving 
people almost unfettered powers, because if an officer fronts up to a house of someone who is not so friendly - 
some of these people are very nasty - a conflict could arise between the police and the individual.  In some cases, 
even if an innocent person is involved and the officer does not have a warrant, a similar confrontation could 
arise.  It is a very difficult situation.  The sooner a written warrant is issued the better, as it could to some extent 
alleviate a very difficult situation. 

Hon JON FORD:  As I said, I am happy to come back to the committee in that regard. 

Hon GIZ WATSON:  I appreciate the accommodating discussion.  I would support such an amendment, 
assuming that my amendment does not stand.  Hon Murray Criddle has raised an interesting point.  Reference 
was made to the commissioner’s warrant being issued and that issuing being done orally, and I am just thinking 
about that in practical terms.  The commissioner would get on the two-way and out it would go.  Does a notice 
have to be issued directly from the commissioner or will it just be delegated through the network?  It is 
incumbent upon us to contemplate worst-case scenarios.  What if it is 1 April and a sergeant decides he wants to 
have a bit of a hoot and gets on the radio and says, “We have just been told that there is a commissioner’s 
warrant out to declare Fred Bloggs a target person”? 

Hon Robyn McSweeney:  He would get sacked the next day. 

Hon GIZ WATSON:  He would get sacked the next day, but a lot of things might happen in between, 
unfortunately.  I am just checking the chain of command in this circumstance, because it is not explicit.  I 
appreciate that it is unlikely to be explicit in the bill, but, as Hon Murray Criddle said, it is about providing 
exceptional powers.  How does that warrant get conveyed by the commissioner, who now has the warrant but 
does not have to pass it down the line in a written form, although the conversation gets conveyed?  Subclause (2) 
indicates that it must be directed to all police officers.  It cannot even be directed to a unit.  I am not sure how the 
Police Service works in terms of its subsets, which will be my next question dealing with the amendment that I 
have moved.  How will it be directed to all police officers? 

Hon JON FORD:  Clause 31 states that the commissioner’s functions may be performed by others.  It states -  

(1) In this section -  

“authorised” means authorised under subsection (3); 

“Deputy Commissioner” means a police officer who holds or is acting in the office of Deputy 
Commissioner. 

They are the people who can issue a warrant. 

The normal chain of command is between the commissioner and the commissioner’s officers.  Clause 8 states -  

(2) A Commissioner’s warrant -  

(a) must be directed to all police officers;  

That is consistent with any warrant.  Any police officer can work under those powers once he has been directed 
by the commissioner. 

Hon GIZ WATSON:  I thank the minister for that clarification.  I want to tease this out a bit further.  The 
commissioner or any person who can be delegated to undertake that role can issue the warrant.  How is that 
conveyed?  This will come up later in the bill, because some of these police officers might be in plain clothes; 
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they will not all be in uniform.  An officer may not have a piece of paper to show that the commissioner has 
issued a warrant to perform certain functions and to do certain things.  The bill does not even require that the 
officer be formally identified.  If someone is approached under the provisions of this bill, he or she can ask that 
person to provide identification showing whether or not he or she is a police officer, but that person is not 
required to show it before carrying out his or her powers.  If he or she does not have anything in writing, how 
does that power get conveyed from the commissioner through to every officer on the street or in patrol cars? 

Point of Order 

Hon JON FORD:  I think it would be helpful if we dealt with the amendment that has been moved rather than 
start discussing words that may not exist if the committee chooses to delete the words after “writing”.  I take the 
guidance of the Chair.  I am happy to continue this discussion. 

The DEPUTY CHAIRMAN (Hon Simon O’Brien):  There is no point of order as such.  The question of 
relevance does not arise because we are considering a clause.  Even though the question before the Chair relates 
to the deletion of some words, it is the custom of the chamber to allow that to be considered in the context of the 
actual clause that we are considering.  Although the minister points out that, strictly speaking, we are canvassing 
some matters beyond the immediate question before the Chair, it is part and parcel of the clause.  I would not be 
inclined to rule the member out of order.  However, I am sure that members can see the merit in the suggestion 
of the minister, and I will leave it open to them if they want to deal with this now.  The question is that the words 
proposed to be deleted be deleted. 

Committee Resumed 

Amendment put and a division taken with the following result - 
Ayes (2) 

 Hon Paul Llewellyn Hon Giz Watson (Teller) 

 

Noes (25) 

Hon Shelley Archer Hon Sue Ellery Hon Robyn McSweeney Hon Sally Talbot 
Hon Matt Benson-Lidholm Hon Adele Farina Hon Sheila Mills Hon Donna Taylor 
Hon George Cash Hon Anthony Fels Hon Norman Moore Hon Ken Travers 
Hon Vincent Catania Hon Jon Ford Hon Helen Morton Hon Ed Dermer (Teller) 
Hon Kim Chance Hon Graham Giffard Hon Simon O’Brien  
Hon Peter Collier Hon Nigel Hallett Hon Louise Pratt  
Hon Murray Criddle Hon Barry House Hon Barbara Scott  

 

Amendment thus negatived. 
Hon GIZ WATSON:  Clause 8(3) states - 

An area of the State stated under subsection (2)(d)(i) must not be larger than is reasonably necessary to 
allow the purposes for which the Commissioner’s warrant is issued to be achieved effectively. 

I appreciate that the government said that this is an assurance that an unreasonably large area will not be declared 
a preferred target area.  It was suggested in the briefings that I received that this would provide some assurance 
that target areas that might be envisaged under this bill may perhaps be railway stations, bus ports or those sorts 
of places.  This gives some check that the whole state will not be declared a target area, which would cause 
enormous problems for the Police Service anyway, as it would be sent off on a pretty broad-ranging exercise if it 
could exercise these extraordinary powers statewide.  Once a target area has been declared, how will people 
know that they are in it?  Given that extraordinary things can be asked of people if they are within a target area, 
how will the public be notified?  How specifically will the general public be informed that a target area has been 
established and where the boundaries are? 
Hon JON FORD:  This clause is not represented in the legislation in any other jurisdiction.  This was an attempt 
by the government to limit great big areas unless it was specifically required that they be dealt with.  How people 
are notified would be dependent on the size of the area.  If it was a street, it would be cordoned off.  If it was a 
large area, such as the CBD, apart from the area being cordoned off and people being notified by police officers 
in there, there would also be whatever media advice was seen as practical.  Given the time, I seek leave to report 
progress.  
Progress reported and leave granted to sit again, pursuant to sessional orders. 
 


